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To: 
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Jason Plourde, Chair, Zoning Board of Adjustment 

Lincoln Daley, Community Development Director 

Subject: Case #2020-08: Milford Spartan Solar, LLC., / Not Too Dusty, LLC., Tax Map 39 Lot 74 
- Variance Application (Continued from June 18, 2020)

The applicant is before the Board of Adjustment seeking a VARIANCE from the Milford Zoning Ordinance, 
Article VII, Section 7.11.4 to permit a portion of the 16 Megawatt Utility scale solar collection system be 
constructed on a parcel located in the Residential ‘R’ Zoning District.  In reviewing the files for this property, I 
offer the following comments: 

1. Existing Conditions:

a. The subject property is approximately 101 acres with more than 200 linear feet of frontage on the Class
VI section of Perry Road.  The property can be found between Birch Brook on the west and Osgood Pond
on the east. It is bounded on the north by the Rte. 101 Bypass, and to the south by other large, mainly
undeveloped tracts, lying between the subject property and Mason Road. The property is encumbered by
a cross country electric utility right of way approximately 100' wide, running east west across the
southern portion of the Property.

b. The property is undeveloped and comprised of open fields, forested lands, and wetland resource areas.
The property provides access to the abutting earth removal operation on lot, Map 42, Lot 10 (residential
lot).

c. Access to the property is by way of the Class VI section of Perry Road with no direct access to Route
101.

2. The applicant proposes to construct a 16 Megawatt (MW) photovoltaic solar energy generating facility on
land it will lease from Not Too Dusty, LLC, Tax Map 39, Lot 74 and on land leased from the Town,
identified on Town Tax Map 38, Lots 4, 5, 5-1, 9, 11, 12, 13, 14 as a single integrated facility.

3. Of the 101 acres of the subject property, the applicant’s plan calls for 47.27 acres to be utilized as part of the
solar collection system. Of the 119.62 acres of Town Land, Milford Spartan Solar’s plan calls for 35.78 acres
to be utilized as part of the solar collection system. In total, the applicant has options to lease 220.62 acres,
and proposes to utilize 83.05 acres, or 37.64% in support of the solar system.

4. The project, as described, is categorized as a Solar Utility (as a single integrated facility) with a solar land
coverage exceeding 50 acres and producing less than 30 MW.  Each parcel looked at separately would be an
industrial solar system under the Town's classification system: between 25 and 50 acres, without regard to
nameplate capacity. The project requires 83.05 total acres for the solar collection system - 35.78 acres of the
Town Land, and, 47.27 acres of the subject property. A proportionate split of the productive capacity of the
system, the Town Land will account for 7 Megawatts and the subject property will account for 9 Megawatts.

Pursuant to Section 7.11.4.A, solar systems are a permitted use in the Residential ‘R’ Zoning district up to 25
acres and 5 MW with the issuance of a Conditional Use Permit (CUP) by the Planning Board.  A Utility Solar
or an Industrial Solar System are not a permitted use in the Residential ‘R’ Zoning District and as such
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requires, a Variance for the additional 22 acres and 4 megawatts.  On the Town portion of the project, in the 
lCl-2 zone, a utility scale system or industrial solar system are permitted uses, requiring a CUP from the 
Planning Board. 

5. At the last public hearing, the Board requested further guidance from the Town Counsel regarding the
interpretation of hardship as it pertains to the Variance Application.  The Board continued the application to 
the July 2nd to allow members to meet with Counsel in a non-public meeting.  Members met with Counsel 
on June 25th to receive requested guidance. 

Aerial Photos of Subject Property: 

http://www.milford.nh.gov/




ZBA Anplication - Variance
MITFORD ZONING BOARD OF ADJUSTMENT

PROPERTY II{FORMATON

Street Address: 't4çl rö I ßilpA*s
raxMap/Parcel#: M*P i$ . cùrncÉL nq
A Vøriunce ís o use which is not permitted by the Zoning Ordinance'. Approvol

from the Zoníng Boord of Adjustment is required to ollow any use or deviotían

from the Zoning Ordinance. Pleose workwith the Zøning Administratorto moke
sure your opplicotion is complete and you know whot will be reqaired af you at
the heorinq.

What section of the Zoning Ordinance are you asking to be varþd?

Describe the variance you are requesting under the a

o ce.

?
t'ET'y scll

c ð I-Lt:

Articte Vl\ section

TÞ ErX¡43l U

Gcncr¡l Critcrir $cction tom

Explain how thc proposal meets the followíng conditions pcr New Hampshire RSA 674:33,1

1. Granting theVariance would not be contrary tothe publicinterest because

Pi-rîf+:Ê sWÉ'rnfal}Èb L ìtTrR.

2. lf the Varlance were granted, the spirit of th e ordinan ce would be observed becau se:

PLatuss stlT *'r¡!\cüLÐ Liå-rrue.

3. 6ranting the Varian ce would do substantial Ju stice because:

PljË'ÉìÉF Str /]\Tr.¡c\\t]O LËÎrR.
4. Granting the Varian ce would not dim in ish the value of surroun dlng properties because:

P¡-r¡n:g 5Ðr g,-¡¡ûÕ)t¡o l-gïIR"

5. unnecessary Hardsìip: ALE'** 5A¡- fÌ TTRÍËBD I¿ ltFR '
Il¡is section is the centro/ portlon of your argument ond ls the crltícol factor thøt the Zoníng Boord of Adjustment will need to
determine wf¡ot is unlque to vour properly and not qenerallv applicable to other propert¡es in the area or in town.

Dorc neLYlved:

Case

Application

Date Complete:_
Heøring fute:_
Decßion Date:

Declsion:_

1



ZBA AJrplication - Variance
MITFORD ZONING BOARD OF ADJUSTMENT

A. Owlng to speclal condltlon s of th e property that dlstlngu lsh lt from other propertles ln the area; denlal of the Varlance
would result ln unnecessarv hard*lp because:

t. No fair and substantial relationship ex¡sts between the general publlc purposes of the ordlnance provision and the
specific appllcatlon of that provlslon to the property because :

AND

ii. The proposed use is a reasonable ore because:

(B) Explain how, if the criteria in paragraph (A) are not established, an unnecessary hardship will be deemed to e¡rist if, and only ¡f, owing to
special conditions of the property that distinguish it from otherpropert¡es in thearea, theproperty cannot be reasonably used in stict
conformance with the Ordinance, and a Variance is therefore necersary to enable a reasonable use of it:

(C) Not withstanding paragraph (B) above a Variance may be granted withou t finding a hardship arising from the terms of üe Zoning
Ordinancewhen reasonable accommodations are necessary to allowa person or persons with a recognized physical d¡scb¡l¡ty to reside in
or re¡ularlv use the o¡emises, provided thatr

1. The Variance requested under this paragraph shall be in harmony with the general purpose and intent of the Zoning Ordinance
because:

ln addition,Variances may have extra criteria that must be met.This includes, but is notlimited to:
6.03.5 Floodplain Management: The criteria for evaluation is listed in 6.03.5:B General Conditions and the applicable conditions
arelistedin6.03.5:C. lf yourprojectiscoveredbythisregulation,includeyouranswerstotherequiredcriteriaasspecifiedin the
referenced Section of theMilford ZoningOrdinance as an attachment under Section 3C. of this application.

ATTACHMENïS-additional informationmqybeneededtohelptheZoningBoardofAdjustmentfullyunderstandyourpet¡t¡on.
A. A plan of the property and all buildings, drawn to scale, is required.
B. A Building Permit Applicatron as needed (to be determined by the building official.)
C. Additional explanations, justification, abutters' s tåtement,s, letters, etc.
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ZEA Application - Verinnce
M¡IFORD ZONING BOARD OF AD¡USTMENT

Please read the folbwing lnformation that ls deslgned to help you understand the unique nature of a Varlance petit¡on.

Town of Milford Zoning Ordinance can be found at:

http.//planning.m ilfordnh.info/DOCUMENTS/ZONINGlZo20ORDINANCETo20MASTER%20(2011).pdf
NH RSAs, Chapters 672-677 can be found at:
http.//www.ge nco urt.state. nh. us/rsa/htm Ulr¡ HTOC/NHToC-LXlV.htm

VARIANCE: A variance is an authorization, which may be gra nted under special circumstances, to use

your property in a way that is not perm itted under the strict terms of the zoning ordinance.

lf you a re applying for a variance, you m ust first have some form of determ ination that your proposed

use is not permitted without a variance. Most often, this determination is a denial of a building permit.

A copy of the determ ination m ust be attached to your application.
Fora varianceto be legallygranted,you mustshowthatyourproposed use meetsallfive (5)of the
following conditions:

a. Granting the Variance would not be contra ry to the public interest.
A variance would be considered controry to the public inferest Ìf it unduly and to a morked degree

violated the bosic zoning objectives of the Zoning Ordinance. Willthe voriance o[ter the essentiol

chorocter of the neighborhood or threaten the health, sofety, or general welfare of the public?

b. Granting the Variance would observe the spirit of the ordinance.
This requires that the effect of the variance be evaluated in íight of the goals of the zoning ordinonce,

c- Substantialjustice would be done by granting the Variance.

Substanfio/ justice is done when ony /oss fo the individual is not outweighed by a goin to the general
public.

d. Granting the Variance would not diminish the value of surrounding property.

The applicant, to convince the Zoning Boord must exploin thot granting the vorionce will not decreose

the value of surrounding property.
e. Denial of the Va riance would result in an unnecessary hardship.

The first requirement is that there are speciol conditions or choracterrctics applying to the property

fsuch as, but not limited to, exceptional narrowness, shollowness, or shape of the property, or
exceptionaltopographicalconditions), thot distinguish it from other properties in the area. Becouse of
flrese sperial conditions, no foir and substontiol re[ationship exists between the generol public purposes

of the ordinance provision ond the specific applicotion of that provision to the property. And finally, the
proposed use must be o reasonable one. You must exploin what makes the property unique ond why a

"hardship" wouÍd be created if the terms of the ordinance were strictly applied.

ln lieu of a claim of unnecessary hardship, the Variance may be granted when reasonable

accommodations are necessary to allow a person or persons with a recognized physical disabilityto
reside in or regularly use the prem ises, provided that any Varia nce sought shall be in harmony with the
general purpose and intent of the zoning ordinance and the Variance shall survive only so long as the
particular person or persons have a continuing need to use the premises. To meet this criterion,
explain the accom modations that are necessary and identify the person or persons and provide

evidence of their d isability.
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THOMAS W. HILDRETH
Direct Dial: 603.628.1177

Email: thomas.hildreth@mclane.com
Admitred in NH, MA and ME
900 Elm Street, P.O. Box326
Manchester, NH 03 I 05-0326

T 603.625.6464
F 603.625.5ó50

April 15,2020

Zontng B oard of Adjustment
Town of Milford
I Union Square
Milford, NH 03055

Re: Apnlication for Variance to Construct Solar Collection Svstem in "R" District

Ladies and Gentlemen:
Purpose

The purpose of this letter is to submit the following materials on behalf of our client, Milford Spartan
Solar, LLC ("MSS"), in support of the above-referenced application:

1. ZBA Application Form -Variance;
2. Abutter list;
3. Preliminary Draft Plan showing project layout/zoning district boundaries; and
4. Letter of Authorization from property owner, Not Too Dusty, LLC ("NTD").

The application seeks a variance to permit an industrial and/or utility scale solar collection system on
property in the R zone, south of NH Rte. 101.

Propertv

The property is shown on the Milford Tax Maps as Map 39, Parcel 74 (the "Property''). The Property
has been owned byNTD, a New Hampshire limited liability company, since June 2013. On January
1,2020, NTD entered into aLand Lease Option and Lease Agreement with MSS in order to permit
MSS to conduct engineering, environmental and other due diligence, and to pursue the permitting
and approvals required to construct and operate a solar collection system on the Property. NTD has
authorized MSS, and its agents, to pursue this variance application by way of the letter of
authorization submitted herewith.

The Property is an irregularly shaped rectangle, approximately l0l acres in size. It is located near the
geographic center of Milford. The Property can be found between Birch Brook on the west and
Osgood Pond on the east. It is bounded on the north by the Rte. 101 Bypass, and to the south by
other large, mainly undeveloped tracts, lying between the Property and Mason Road. The Property is
encumbered by a cross country electric utility right of way approximately 100' wide, running east-
west across the southern portion of the Property.

The Property is directly abutted to the west by property owned by the Town of Milford (the "Town
Land"). The Town Land is in the Integrated Commercial Industrial 2 zoning district. Aîd 119.62

McLane Middleton, Professional Association

Manchester, Concord, Portsn-routh, NH I Woburr-r, Boston, MA

McLane.com
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acres of the Town Land is subject to a similar Land Lease Option and Lease Agreement with MSS
dated September 23,2019, following a Town Meeting vote in March 2019 authonzingthe Select
Board to enter into a long term lease of this municipal property. The Property is in the R zoning
district.

Until the recent Town Meeting, both the Property and the Town Land were also within the
Commerce and Community Overlay District ("CCOD"), the West Milford Tax lncrement Financing
District, and affected by the Brox Properties Public Infrastructure Improvement Fund.
For many years, the land in this area has been slated by the Town for large scale
commercial/industrial development, but few proposals have been made. The useable land in this area
is quite fragmented. There is no direct access to the state highway and the state has made highway
access a low priority. Municipal water and sewer do not serve the area, andthe costs to extend the
infrastructure is quite high.

The overlay district and both financing mechanisms were deleted from municipal ordinances by the
Town Meeting on March 10, following the unanimous reconìmendations of the Planning Board,
Select Board, and Budget Advisory Committee. The public hearings leading to the zoning change
make clear that elimination of the CCOD was to pave the way for the proposed solar project.

Proiect

MSS proposes to construct a 16 Megawatt (MW) photovoltaic solar energy generating facility on the
Property and the Town Land, as a single integrated facility (the "Project"). The Project will provide
long term economic benefits to the Town of Milford in the form of rent and PILOTI payments. The
Project has no impact on municipal services or infrastructure. And the Project will generate enough
renewable energy to serve the equivalent energy needs of more than 8,000 people. Of the 101 acres
of the Property MSS has an option to lease from NTD, MSS's plan calls for 47.27 acres to be utilized
as part of the solar collection system. Of the 119.62 acres of Town Land MSS has an option to lease
from Milford, MSS's plan calls for 35.78 acres to be utilized as part of the solar collection system.
So, in total, MSS has options to lease 220.62 acres, and proposes to utilize 83.05 acres , or 37 .64Yo, in
support of the solar system.

Pursuant to a2019 amendment to the ZonrngOrdinance, Milford defines several different types of
solar collection systems, depending in the power generating capacity of the system and the amount of
land involved. These different types are summarized in the following table:

I '.PILOT" is an acronym for payrments in lieu of taxes.
2 Solar systems 30 MW or larger are subject to the jurisdiction of the New Hampshire Site Evaluation Committee, pursuant to
NH RSA I62-H.

Solar System Type Solar Land Coverase Nameplate Capacitv RZone Pennitting
Commercial < 5 acres <1MW CUP

Large Commercial 5-25 acres 1-5 MW CUP
Industrial 25-50 acres unlimited X
utility > 50 acres < 30 MW2 X
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The Project proposed by MSS is for a 16 MW system on more than 50 acres of land. The Project is
intended as a single, integrated facility spanning seamlessly across the Town Land and the private
Property. It has been described that way in public meetings in Milford since at least the Fall of 2019.
(See, for example, the minutes of the Planning Board meeting on November 5,2019, discussing the
fate of the CCOD: "the solar førm wíll use 30 øcres of town lønd ønd ønother 45 acres will be used
on another prívøte property.')

As noted above, the Project requires 83.05 acres for the solar collection system - 35.78 acres of the
Town Land, and,47.27 acres of the Property. Presuming a proportionate split of the productive
capacity of the system, the Town Land will account for 7 Megawatts and the Property will account
for 9 Megawatts. Each parcel looked at separately would be an industrial solar system under the
Town's classification system: between 25 and 50 acres, without regard to nameplate capacity. On
the Town Land, in the lCl-2 zone, an industrial solar system (as well as a utility scale system) is a
permitted use, requiring a CUP from the Planning Board. On the Property, in the R zone, either an
industrial solar system or a utility solar system first requires a variance from this Board.

Before turning to the variance criteria, it may be worth pointing out that this application is not about
use - it is about size. Solar systems are permitted in the R zone as a matter of right up to 25 acres and
5 Megawatts. That much of the Project on the Property requires no special zoning relief. The part the
Project which needs relief are the 4 additional Megawaffs on the 22 additional acres.3

For the reasons set forth below, MSS's Project qualifies for a variance for an industrial solar
collection system.

Variance Criteria

1) Granting the variance would not be contrary to public interest because:
a) Project would be similar to surrounding parcels -

Ð abuts the Town Land in the ICI-2 zone (where any size solar collection system only
requires a CUP from the planning board)

ii) would be integrated portion of the Town solar project approved by Town voters (with
lease and PILOT agreement approved by Select Board)

iii) next to town gravel pit, next to Lorden gravel pit
iv) adjacent to state highway

b) The Project is in the public interest

Ð Clean air and clean water
ii) Lease and PILOT revenue

c) Low visibility, no residential views, closest residence > 600ft away

2) If the variance were grantedo the spirit of the ordinance would be observed because:

3 And if the NTD Property were subdivided, it would be possible to divide the 9 Megawatt s artd 47 .27 acres of the Property into
two separate projects, each of which would be permitted by right in the R zone as large commercial systems.
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a) The listed purpose and intent of the Solar Collection Systems section of the ordinance states:

"The purpose of thís ordìnance ìs to øccommodøte solør energt collectíon systems and
dìstributed generøtíon resources ín øppropriate locatíons, whíle protectíng the public's
heølth, safety and welføre, ønd the envíronment. The Town íntends to facílítate the State
and Nøtíonøl goals of developíng cleøn, søfe, renewøble energt resources ín accordance
wíth the enumerøted polices of NH RSA 374-G ønd 362-F thøt include nøtíonøl securíty
ønd economíc ønd envíronmentøl sustaínabíW.'
i) This Project:

(1) Is appropriately located in this area of town, as it directly abuts land the Town has

leased for development of a solar project.
(2) Will protect public health, safety and welfare, and the environment by facilitating

clean air and water in the region, and appropriately siting panel areas such as to
prevent impacts.

(3) Is the best opportunity for the Town of Milford to facilitate the State and National
goals ofdeveloping clean, safe, renewable energy resources
(a) Would provide enough clear/safe/renewable power for -8,000 people

3) Granting the variance would do substantial justice because:
a) The Project is beneficial to the public -

Ð Facilitates clean air and clean water
ii) Lease and PILOT revenue
iii) Would not adversely impact surrounding properties or the environment
iv) Use is consistent with the commercial uses around it

4) Granting the variance would not diminish the value of surrounding properties because:
a) The use is consistent with the uses around it

Ð Property does not directly abut any properties with residences on them
ii) The increased revenue to the Town could increase the value of surrounding properties by

helping pay for needed infrastructure to facilitate municipal services
iii) No homes would be able to see the portion of the Project on this Property

5) Owing to special conditions of the property that distinguish it from other properties in the
area; denial of the variance would result in unnecessary hardshÍp because:
The hardship here is the unique nature and location of the Property which make it undesirable for
many traditional developments. The Property is surrounded by wetlands - Birch Brook, Osgood
Pond, and their associated watersheds. The Property has limited access to roads, public water
supply and sewer system. The Town's experience in not being able to find a party interested in
developing any portion of the Brox property for the past 20 years is indicative of the challenges
faced by this land.

But the very same attributes which make the Property uniquely burdened from a development
perspective, also make the Property uniquely well suited to host a good size solar collection
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system. The Project does not require an extensive road network. The Project does not require
municipal sewer or water services. The Project will not put any demands on the school system or
municipal services, yet it will pay substantial economic dividends to the Town. The unique
characteristics of the Property make it virtually valueless for any of the uses permitted in the R
zone. A variance is required to permit the proposed Project to proceed.

a) No fair and substantial relationship exists between the general public purposes of the
ordinance provision and the specific application of that provision to the property
because:
i) The application of the provision regarding which scale of solar collection system is

allowed on this Property would not advance the purpose or intent of the ordinance.
(1) Responsibly sited solar system is the best way to advance the purpose and intent of

the ordinance
b) AI\D the proposed use is a reasonable one because:

i) It furthers the purpose and intent of this section of the ordinance
ii) The Property abuts multiple commercial enterprises but no residences

iii) Residents of Milford voted to approve a lease option (and the Select Board signed it) on
the neighboring 119.62 acres for development of a solar farm

The proposed variance is not contrary to the public interest because it will not unduly or in a marked
degree violate the basic zoning objectives of the ordinance. The proposed Project would not alter the
essential character of the neighborhood or threaten the health, safety, or general welfare of the public.

For similar reasons, the spirit of the ordinance is observed because the proposed project would not
alter the essential character of the localþ nor threaten the public health and safety or welfare.

Substantial justice is done because there is no individual loss that is not outweighed by a gainto the
general public. In fact, there is no individual loss, at all. And the gain to the general public is
tangible and substantial.

Because of the appropriateness of the site, and the fact that it will be substantially screened from
public views from any residences, the Project will have no adverse impact on the value of
surrounding properties. And by comparison to other uses that could be made of the Property, the
proposed Project actually has the chance to enhance the value ofsurrounding properties.

Finally, literal enforcement of the provisions of the ordinance would result in an unnecessary
hardship. The requested relief can be granted to this Property without frustrating the purpose of the
ordinance. The proposal represents a reasonable use considering the Property in the unique
characteristics of its setting and environment.

Conclusion

The Town of Milford has been incredibly supportive of this project all along its course. The support
is evident in the 2019 Town Meeting votes to create the Solar Collection Systems section of the
zoning ordinance and to authorize the Select Board to lease the Town Land. The support is evident in
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the unanimous actions of the Planning Board, Select Board, and Budget Advisory Committee, and
the 2020 Town Meeting making further ordinance and bylaws changes in favor of the Project. This
broad and sustained public support is strong evidence that the proposed Project furthers the public
interest, is consistent with the spirit of the ordinance, reflects substantial justice, will not be adverse
to surrounding properties, and is a reasonable use of the land.

Approval of the variance by the ZomngBoard is not the last local regulatory review that the Project
on the Property will require. Approving the variance simply permits the applicant to proceed with an
application for a Conditional Use Permit for the entire Project from the Planning Board.

We are submiuing this application prior to your Apri|23,2020, submission deadline with hopes that
the case will be heard at your public hearing on Thursday, May 21,2020.If you have any questions
about the submission or require additional information in advance of that date, please be in touch.
Otherwise, thank you for your attention to and assistance with the processing of this application. We
will look forward to speaking with you fuither about it at your meeting in May.

Thomas W. Hildreth

TWH:
Enclosures

ec: M. Caplan, Olivewood Energy
D. LeBel, Olivewood Energy

115744\15528130.v2
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